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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  101 1, 1012  and  1013 

Meetings  Policy-Meetings  Between 
Agency  Personnel  and  Outside  Parties; 
and  Meetings  Subject  to  the 
Government  in  the  Sunshine  Act 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Proposed  Revision  to  Rule. 

summary:  The  Commission  proposes  to 
revise  its  present  regulation  governing 
both  Commission  meetings  subject  to 
the  Government  in  the  Sunshine  Act, 
(Sunshine  Act  regulation)  and  meetings 
between  agency  personnel  and  outside 
parties  (Meetings  Policy)  (16  CFR  Part 
1012).* 

The  proposed  revision  of  the 
Commission’s  Meetings  Policy  would 
primarily  provide  additional  flexibility 
by  delegating  certain  decisions  and  by 
establishing  limited  additional 
exemptions  to  the  public  attendance, 
advance  notice  and  recordkeeping 
requirements.  The  proposed  revision  of 
the  Commission’s  Sunshine  Act 
regulation  would  provide  technical 
amendments  to  bring  the  Commission’s 
regulation  into  conformance  with  the 
provisions  of  the  Sunshine  Act  in  every 
respect. 

'The  revision  would  also  separate  the 
Commission’s  general  public  notice 
provisions,  the  Commission’s  Meetings 
Policy,  and  the  Commission’s  Sunshine 
Act  regulation  into  three  Parts. 
Additionally,  the  revisions  contain 
editorial  and  clarifying  changes  that  are 
not  of  a  substantive  nature  but  intended 
simply  to  make  the  regulations  clearer. 
DATES:  Written  comments  on  the 
proposed  revisions  must  be  received  no 
later  than  February  10, 1981.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Send  written  comments  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.  20207.  Comments 
received  may  be  examined  and  copies  of 
comments  may  be  obtained  from  the 
Office  of  the  Secretary,  1111 18th  Street, 
NW.,  Washington,  D.C.,  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 


'  A  majority  of  the  Commissioners  (Chairman 
King,  Commissioner  Sloan  and  Commissioner 
Statler)  approved  the  Proposed  Revision  in  all 
respects.  Commissioners  Pittle  and  Zagoria  joined 
in  approval  of  the  Proposed  Revision  except  as  to 
§  1012.4(d)(10).  Both  Commissioners  have  issued 
separate  dissenting  opinions,  copies  of  which  are 
available  in  the  Office  of  the  Secretary. 


Alan  H.  Schoem,  Alan  R.  Schwartz  or 
Margot  de  Ferranti,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207,  telephone  (202)  634-7770. 
SUPPLEMENTARY  INFORMATION:  On 
March  16, 1977,  the  Commission 
published  its  Meetings  regulation  42  FR 
14684,  codified  at  16  CFR  Part  1012.  The 
regulation  sets  forth  the  Commission’s 
general  procedures  for  public  notice  of 
Commission  activities,  the 
Commission’s  policy  governing  meetings 
between  agency  personnel  and  outside 
parties,  and  rules  for  compliance  with 
the  Government  in  the  Simshine  Act,  5 
U.S.C.  552b.  The  consolidated  treatment 
in  the  present  regulation  of  both  the 
Commission’s  Sunshine  Act  regulation 
and  its  Meetings  Policy  has  caused 
confusion;  the  amalgamation  of 
provisions  in  one  Part,  furthermore,  has 
resulted  in  a  cumbersome  system  of 
sections  and  subsections,  and  made 
reference  to  the  regulation’s  provisions 
difficult.  The  proposed  revision  divides 
the  regulation  into  three  separate  Parts. 
In  addition,  the  Commission  is 
proposing  various  substantive  changes 
in  the  regulation. 

The  principal  changes  proposed  are 
discussed  below  under  the  appropriate 
headings. 

I.  Notice  of  Agency  Activities  (Part  IQll) 

The  general  provisions  contained  in 
presemt  Part  1012  that  pertain  to  the 
Commission’s  practices  and  procedures 
for  public  notice  of  its  various  activities 
are  recodified  in  proposed  Part  1011, 
without  substantive  change.  The 
proposed  Part  1011  also  contains  several 
editorial  changes.  j 

II.  Meetings  Policy  (meetings  between 
staff  and/or  individual  Commissioners 
and  outside  parties)  (Part  1012) 

Since  October,  1973,  the  Commission 
has  had  in  effect  rules  governing 
meetings  between  the  staff  and/or 
individual  Commissioners  and  outside 
parties.  16  CFR  1012.5.  The  Commission 
established  the  Meetings  Policy  on  its 
own  initiative,  and  not  pursuant  to  any 
statutory  or  other  legal  requirement, 
because  of  the  Commission’s  belief  that 
the  ’’public  interest  is  best  served  when 
regulatory  affairs  are  open  to  the  fullest 
extent  possible.”  38  FR  27214  (Oct.  1, 
1973)  In  revising  and  expanding  the 
Meetings  Policy  in  October,  1974  and 
November,  1975,  the  Commission 
reaffirmed  the  policy  that  "to  guarantee 
^public  confidence  in  the  intergrity  of 
Commission  decision-making,”  the 
agency  would,  “to  the  fullest  possible 
extent,  conduct  its  business  in  an  open 
manner  which  is  free  from  any  actual  or 
apparent  impropriety.”  39  FR  37781  (Oct. 


24, 1974)  (1 1001.80(b));  40  FR  51363 
(Nov.  4, 1975)  (§  1012.1(b)). 

The  Meetings  Policy  currently  in  effect 
generally  requires  meetings  between 
agency  personnel  and  outside  parties 
involving  “substantial  interest  matters” 
to  be  announced  in  advance  and  open  to 
the  public,  subject  to  certain  specific 
exemptions.  Section  1012.5(b)(l)(ii)  and 
(b)(2)(ii).  In  addition  to  the  specific 
exemptions,  there  is  a  general 
exemption  from  the  public  attendance 
requirement  for  “extraordinary 
circumstances.”  Section 
1012.5(b)(2)(ii)(F).  The  required  period  of 
advance  notice  for  meetings  is  seven 
days,  unless  the  meeting  is  exempt  from 
the  notice  requirement  altogether  or 
approval  for  a  shorter  period  of  time  is 
obtained  from  the  Office  of  the 
Chairman.  Section  1012.5(b)(l)(i)(B).  All 
meetings  involving  matters  of 
substantial  interest,  regardless  of 
whether  required  to  be  announced  and 
open  to  the  public,  are  subject  to  the 
requirement  that  a  meeting  summary  be 
filed  with  the  Office  of  the  Secretary. 
Section  1012.6(c)(1).  Telephone  calls 
involving  matters  of  substantial  interest 
are  also  subject  to  the  recordkeeping 
requirements.  Section  1012.8. 

'The  Commission  continues  to  endorse 
the  essential  principle  of  openness 
embodied  in  its  Meetings  Policy. 
However,  the  Commission’s  seven  years 
of  practical  day-to-day  experience  with 
the  policy  suggests  the  desirability  of 
making  some  adjustments  to  provide 
additional  flexibility  in  carrying  out  the 
Commission’s  fundamental  mission  to 
protect  the  public  from  unreasonable 
risks  of  injury  associated  with  consumer 
products. 

1.  Meetings  Not  Involving  Substantial 
Interest  Matters 

The  present  Meetings  Policy  currently 
in  effect  is  essentially  directed  at 
meetings  concerning  “substantial 
interest  matters”  as  that  term  is  defined 
in  §  1012.2(i).  Meetings  concerning 
matters  that  are  not  substantial  interest 
matters  are  not  subject  to  the  advance 
notice  requirements  (§  1012.5(b)(l)(i)(A) 
and  (ii)(A))  or  the  recordkeeping 
requirements  (§§  1012.6(c)(1)  and 
1012.8(b)).  The  Meetings  Policy, 
however,  encourages  advance  notice 
where  advance  notice  would  serve  the 
public  interest.  Section  1012.5(b)(l)(ii). 
Nevertheless,  all  meetings  that  are  listed 
in  the  Public  Calendar  or  Master 
Calendar  are  subject  to  the  general 
public  attendance  requirement,  whether 
or  not  substantial  interest  matters  are 
involved.  Section  1012.5(b)(2)(i). 

This  creates  the  illogical  situation  in 
which  either  the  public  is  given  no 
notice  of  a  meeting  (and  therefore  no 
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opportunity  to  attend)  or  is  given  notice 
and  must  be  allowed  to  attend.  As  a 
result,  agency  personnel  may  be 
discouraged  from  informing  the  public  of 
meetings  which  do  not  involve 
substantial  interest  matters  because  to 
inform  the  public  is  to  require  public 
attendance.  There  is  no  reason  why  the 
mere  listing  of  a  meeting  should  trigger 
the  public  attendance  requirement 
particularly  where  the  listing  is 
voluntary. 

The  proposed  revision  at  §  1012.4(a) 
would  explicitly  limit  the  public 
attendance  requirement  to  meetings 
involving  substantial  interest  matters. 
This  revision  would  make  it  clearer  that 
the  meetings  policy  requirements  are 
directed  at  substantial  interest  matters, 
and  would  also  encourage  public  notice 
of  meetings  which  do  not  involve 
substantial  interest  matters. 

2.  Intergovernmental  Meetings 

A.  Federal  Personnel. — Section 
1012.5(b)  provides  that  the  requirements 
for  advance  notice,  public  attendance, 
and  recordkeeping  apply  to  any  meeting 
with  an  “outside  party"  concerning  a 
substantial  interest  matter  “whether  the 
meeting  is  hosted  or  attended  at  Agency 
premises  or  at  the  premises  of  outside 
parties,  or  at  any  other  location.” 

Section  1012.2(h)  defines  “outside  party” 
as*  anyone  “not  an  employee,  not  under 
contract  to  do  work  for  the  Agency  or 
not  acting  in  an  official  capacity  as  a 
consultant  to  the  Consumer  Product 
Safety  Commission.” 

To  facilitate  staff  attendance  at 
meetings  with  other  Federal  personnel, 
including  meetings  sponsored  by 
interagency  groups  such  as  the 
Intergency  Regulatory  Liaison  Group 
(IRLG),  the  Commission  has  already 
exempted  such  meetings  from  the 
requirement  for  advance  notice  and 
public  attendance  imder  most 
circumstances.  Sections 
1012.5(b)(l)(ii)(G)  and  1012.5(b)(2)(ii)(E ). 
These  exemptions,  however,  are  limited 
to  meetings  attended  solely  by  other 
Federal  agency  employees,  even  though 
attendance  by  private  persons  may  be 
incidental  to  the  purpose  of  the  meeting 
or  the  purpose  of  the  CPSC  employee’s 
attendance.  Additionally,  the  present 
exemptions  contained  in 
§§1012.5(b)(l)(ii)(G)  and 
1012.5(b)(2)(ii)(E)  are  unnecessarily 
cryptic,  considering  it  was  the 
Commission’s  purpose  that  the 
exemptions  “cover  most  routine- 
interagency  meetings  hosted  or  attended 
by  the  Agency’s  staff.”  42  FR  58399 
(Nov.  9, 1977). 

Accordingly,  the  proposed  §  1012.2(f) 
would  more  directly  and  simply  address 
the  issue  by  redefining  the  term  “outside 


party”  to  exclude  other  Federal 
personnel.  The  term  Federal  personnel  is 
meant  to  be  read  inclusively,  covering 
all  branches  of  the  Federal  government. 
The  effect  of  this  redefinition  would  be 
to  exclude  from  the  Meetings  Policy 
altogether  meetings  between  CPSC 
personnel  and  other  Federal  personnel. 

Additionally,  the  proposed 
§§  1012.3(d)(5)  and  1012.4(d)(5)  would 
generally  exempt  from  the  advance 
notice  and  public  attendance 
requirements  (but  not  the  recordkeeping 
requirement)  meetings  with  other 
Federal  agency  personnel  that  are 
attended  by  “outside  parties.”  In  most 
circumstances  Commission  personnel 
should  not  be  forced  to  choose  between 
imposing  the  Commission’s  openness 
requirements  upon  another  agency  and 
not  attending  a  meeting  with  other 
Federal  agency  personnel  that  do  not 
have  such  requirements.  Because  the 
Commission  recognizes,  however,  that 
there  are  special  circumstances  in  which 
public  access  becomes  compelling  and 
of  overriding  importance,  the  proposed 
exemptions  would  not  apply  to  meetings 
with  other  Federal  personnel  that  are 
attended  by  outside  parties  where  the 
meeting’s  agenda  includes  a  specific 
matter  pending  before  the  Commission 
or  its  staff. 

B.  Other  Government  Personnel. — The 
rationale  for  the  above-discussed 
changes  to  facilitate  interagency 
meetings,  is  in  many  circumstances,  also 
applicable  to  meetings  with  personnel  of 
state  and  local  agencies,  as  well  as 
representatives  of  foreign  governments 
or  international  governmental 
organizations.  Intergovernmental 
cooperative  efforts  extend  beyond  the  , 
Federal  Government  level.  However,  | 
because  foreign,  state  and  local 
governments  may  come  before  the 
Commission  as  advocates  for  particular 
regulatory  action  on  behalf  of  their 
constitutuencies,  the  proposed 
exemption  for  non-federal  governmental 
personnel  is  narrowly  drawn. 
Accordingly,  the  proposal  at 
§§  1012.3(d)(6)  and  1012.4(d)(6)  would 
exempt  from  the  advance  notice  and 
public  attendance  requirements 
meetings  with  state,  local  and  foreign 
government  personnel  where  the 
meeting  concerns  intergovernmental 
cooperative  efforts  and  not  the 
advocacy  of  a  particular  Conunission 
course  of  action  to  benefit  a 
constituency  of  the  governmental  entity. 

3.  Extraordinary  Circumstances 

Under  present  §§  1012.5(b)(2)(ii)(F) 
and  1012.5(b)(2)(ii)(G),  meetings 
between  Commission  personnel  and 
outside  parties  may  be  closed  to  public 
attendance  in  “extraordinary 


circiimstances.”  The  Commission 
considered  both  amending  this 
exemption  to  provide  greater  guidance 
as  to  what  constituted  the  extraordinary 
circumstances  and  providing  an 
alternative  exemption  that  was  clearer 
in  its  scope.  After  reflection,  the 
Commission,  however,  does  not  propose 
to  alter  the  exemption.  The  exemption  is 
recodified  at  §  1012.4(d)(7). 

The  extraordinary  circumstances 
exemption  covers  circumstances  that 
warrant  the  flexibility  to  close  a 
meeting,  but  are  not  covered  by  other 
exemptions.  In  that  sense  those 
circumstances  defy  precise  definition.  It 
is  possible,  however,  to  describe  a 
number  of  basic  considerations  that 
underlie  the  exemption  for 
extraordinary  circumstances. 

First,  the  exemption  is  designed  for 
the  unusual  circumstance  where  closure 
is  deemed  necessary  and  where  existing 
exemptions  do  not  allow  for  closure. 
During  the  past  seven  years  there  have 
been  fewer  than  thirty  requests  to  close 
meetings  imder  the  extraordinary 
circumstances  exemption,  and  many  of 
the  requests  for  closure  under  the 
extraordinary  circumstances  exemption 
involved  matters,  including  settlement 
and  negotiation  discussions,  which 
would  be  covered  by  the  additional 
exemptions  proposed  in  this  document 

Secondly,  the  extraordinary 
circumstances  exemption  is  designed  for 
a  narrow  set  of  circumstances  in  which 
the  interest  in  effectively  carrying  out 
the  Acts  that  the  Commission 
administers  conflicts  with  and 
outweighs  the  interest  in  openness.  The 
Commission  does  not  view  openness  as 
a  benefit  that  generally  detracts  from 
the  Commission’s  ability  to  effectively 
pursue  its  statutory  mandate.  To  the 
contrary,  openness  generally  furthers 
those  aims  by  assuring  that  all 
information  die  staff  and  the 
Commission  may  rely  upon  is  publicly 
available  and  subject  to  the  possibility 
of  being  contested.  However,  there  may 
be  circumstances  where  openness  does 
conflict  with  the  Commission’s  ability  to 
carry  otd  its  mission.  The  exemption  for 
extraordinary  circumstances  recognizes 
that  in  a  finite  number  of  cases,  which 
are  by  definition  considered  out  of  the 
ordinary,  the  public  interest  in  the 
agency’s  safety  mission  must  take 
precedence  over  the  interest  in  openness 
embodied  in  the  Meetings  Policy.  A 
proposed  new  procedure  for  the 
invocation  of  the  exemption  for 
meetings  involving  Agency  staff  is 
discussed  below  under  6.  “Delegations.” 

Under  §  1012.5(b)(2)(ii)  (F)  and  (G)  the 
reasons  for  closing  a  meeting  for 
extraordinary  circumstances  must  be 
“detailed”  in  the  Public  Calendar.  In 
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order  to  avoid  the  impression  that  this  in 
effect  requires  detail  that  would 
undermine  the  closed  nature  of  the 
meeting,  the  proposal  would  remove  the 
requirement  for  “details.”  See 
§  1012.4(d)(7). 

4.  Settlement,  Negotiation  and  Other 
Litigation  Discussions 

The  regulation  currently  in  effect 
requires  advance  notice  and  an 
opportunity  for  public  attendance  for 
"any  negotiation  meetings  leading  to 
settlement  of  individual  cases."  Sections 
1012.5(b)(l)(ii)(C)  and  1012.5(b)(2)(ii)(D). 
Similarly,  the  existing  Meetings  Policy 
requires  advance  notice  and  public 
attendance  for  meetings  concerning 
possible  substantial  product  hazards 
under  section  15  of  the  Consumer 
Product  Safety  Act.  except  for  meetings 
involving  initial  notification  pursuant  to 
section  15fb]  of  the  CPSA.  Sections 
1012.5(b)(l){u)(B)  and  1012.5(b)(2)(ii)(C). 

Although  the  Commission  considered 
many  of  these  issues  when  it  proposed 
the  Meetings  Policy,  see  40  FR  51362 
(Nov.  4, 1975),  experience  has 
demonstrated  that  public  attendance  at 
negotiation  sessions  has  interfered  with 
the  ability  of  the  Commission  and  its 
staff  promptly  and  effectively  to 
negotiate  and  settle  matters  short  of 
formal  administrative  or  judicial 
proceedings  and  to  engage  in 
discussions  in  the  course  of  litigation. 

For  the  reasons  discussed  below,  the 
proposed  revision  would  amend  the 
Meetings  Policy  to  provide  an  exemption 
from  the  advance  notice  and  public 
attendance  requirements  for  such 
discussions.  See  §§  1012.3(d)(3)  and 
1012.4(d)(4). 

The  regulation’s  general  seven  day 
advance  notice  requirement 
(§  1012.5(b)(l)(i))  delays  the  negotiation 
process.  Although  the  regulation  does 
provide  for  approval  by  the  Chairman’s 
Office  for  less  than  seven  days  notice, 
the  process  of  seeking  such  approval 
can  cause  delay.  The  public  attendance 
requirement  also  inhibits  full  and  frank 
discussions  of  settlement,  with  all  the 
parties  less  inclined  to  be  candyl  in  their 
disucssions.  The  presence  of  members 
of  the  public,  including  representatives 
of  competitors,  private  litigants  and  the 
media,  gives  rise  to  concern  by  the 
parties  that  their  statements  at  a 
negotiation  session  might  imply  an 
admission  that  could  be  used  against 
them  in  private  product  liability  actions 
or  used  for  some  competitive  advantage. 
These  considerations  apply  equally  to 
the  negotiation  of  voluntary  corrective 
action  plans  and  proposed  consent  order 
agreements  under  section  15  of  the 
CPSA  and  to  the  negotiation  of  other 
health  and  safety  matters  where  the 


staff  seeks  to  obtain  prompt  voluntary 
remedial  action. 

The  public  attendance  requirement 
also  interferes  with  cooperative 
litigation  efforts  between  the 
Commission  and  persons  supporting  the 
Commission’s  position  in  court.  Under 
the  current  regulation,  opposing  counsel 
may  attend  meetings  between 
Commission  lawyers  and  lawyers  for 
persons  that  support  the  Commission  in 
a  particular  case.  The  attendance  of 
litigation  adversaries  inhibits  candid 
discussions  of  cooperative  litigation 
strategy.  In  addition,  although  there  are 
exemptions  for  meetings  solely  between 
Commission  personnel  and  Department 
of  Justice  employees  regarding  litigation 
matters  (§§  1012.5(b)(l)(ii)(E)  and 
1012.5(b)(2)(ii)(I)),  the  public  attendance 
requirement  has  also  interfered  with  the 
full  involvement  of  Commission 
attorneys  in  cases  involving  the 
Department  of  Justice  where  there  is  a 
need  to  meet  with  opposing  counsel.  The 
Department  of  Jutice  does  not  require 
notice  or  public  attendance  for  meetings 
between  its  attorneys  and  private 
counsel. 

In  proposing  to  close  negotiations  to 
the  public,  the  Commission  emphasizes 
that  the  subject  of  any  negotiation  and 
the  terms  of  a  final  settlement  are  not 
kept  from  the  public.  Where  an 
administrative  or  judicial  complaint  has 
been  filed,  the  matter  is,  by  definition,  in 
.  the  public  domain,  and  interested 
persons — consumer  or  industry 
representatives — have  the  opportunity 
to  seek  to  intervene  in  the  matter.  In  the 
case  of  consent  order  agreements,  which 
incorporate  proposed  complaints  under 
section  15  of  the  CPSA  and  under  the 
Flammable  Fabrics  Act,  the  public 
generally  has  15  days  to  comment  on 
and  object  to  the  provisionally  accepted 
agreement.  16  CFR  1605.13(d)  and 
1115.20(b)(4).  (In  the  case  of  corrective 
action  plans  public  comment  is  only 
available  where  time  permits  and  where 
practicable.  16  CFR  1115.20(a)(4).) 

•  Similarly,  an  agreement  to  settle  a 
judicial  action  will  normally  be 
presented  and  considered  by  the 
presiding  judge.  Given  these  safeguards 
once  the  parties  have  negotiated  a 
settlement  and  the  public  interest  in 
obtaining  negotiated  remedial  action, 
denial  of  public  access  to  settlement 
discussions  and  negotiations  is 
reasonable. 

The  proposed  revision  would  render 
superfluous  the  present  exemption 
contained  in  §§  1012.5(b)(l)(ii)(E)  and 
1012.5(b)(2)(ii)(I),  and  therefore  the 
comission  proposes  that  these  sections 
be  deleted. 

The  existing  regulation 
(§§  1012.5(b)(l)(ii)(C)  and  (b)(2)(ii)(D)) 


excepts  from  the  advance  notice  and 
public  attendance  requirements 
meetings  with  outside  parties  “held 
during  the  normal  course  of  field 
surveillance,  inspection  or  investigation 
of  a  person  or  a  company.”  Because  an 
investigation  may  occur  at  headquarters 
as  well  as  in  “the  field,”  the  word 
“field”  has  been  deleted  from  the 
proposed  regulation.  Sections 
1012.3(d)(2)  and  1012.4(d)(3). 

5.  Early,  Exploratory  and  Informational 
Matters 

The  proposed  revision  also  contains  a 
new  exemption  from  the  public 
attendance  requirement  for  meetings 
concerning  early,  exploratory  and 
informational  matters.  Section 
1012.4(d)(10).  This  proposed  exemption 
is  designed  to  provide  agency  personnel 
with  additional  flexibility  to  close 
certain  meetings  to  receive  information 
concerning  matters  that  are,  in  essence, 
new.  The  proposal  is  designed  to  permit, 
where  necessary,  the  full  and  frank 
transmittal  of  information  to  the 
Commission  at  the  earliest  stages — 
indeed  often  the  matters  will  be  first 
broached  at  these  meetings.  The 
exemption  is  proposed  in  order  to  allow 
the  agency  to  remove  the  barriers  to  full 
discussions  that  may  be  posed  by  the 
public  attendance  requirement,  thereby 
facilitating  the  exploration  of  new 
matters  with  Commission  personnel 
before  those  matters  have  been  firmly 
formulated  or  developed  or  concretely 
considered  by  the  Commission  or  its 
staff.  The  exemption  applies  only  to  the 
public  attendance  requrement  and  does 
not  apply  to  the  advance  notice 
requirement  or  the  requirement  for  a 
meeting  summary. 

The  proposed  exemption  contained  in 
§  1012.4(d)(10),  however,  lists  a  number 
of  explicit  exceptions  designed  to  ensure 
a  narrow  interpretation  of  the 
exemption.  The  early,  exploratory  and 
informational  matters  exemption  is  not 
applicable,  under  any  circumstances,  to 
those  matters  set  out  in 
§  1012.4(d)(10)(iii)(A)-(J),  The  general 
public  interest  in  openness  is  protected 
by  these  exclusions.  Once  a  matter  has 
developed  beyond  the  early  stages,  the 
Meetings  Policy  requirements  would  be 
fully  applicable.  The  procedure  for  the 
invocation  of  the  exemption  is  discussed 
below. 

6,  Delegations 

The  Meetings  Policy  currently  in  effect 
requires  approval  by  the  Commission 
and  the  Office  of  the  Chairman  of 
certain  exemptions  to  the  general 
requirements  for  advance  public  notice 
and  the  opportunity  for  public 
attendance  at  agency  meetings.  Under 
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the  current  Meetings  Policy,  agency  staff 
(other  than  the  personal  staff  of 
Commissioners)  who  desire  to  hold  a 
meeting  when  there  is  no  opportunity  to 
provide  the  required  seven  days’ 
advance  notice,  must  obtain  the 
approval  of  the  Office  of  the  Chairman. 
Section  1012.5(b)(l){i)(B).  Agency 
meetings  between  agency  staff  (other 
than  a  Commissioner  and  his  or  her 
personal  staff)  and  an  outside  party  may 
be  closed  under  the  extraordinary 
circumstances  exemption  only  by 
majority  vote  of  the  Commission. 

Section  1012.5(b)(2)(ii)(F). 

The  proposed  revision  at  §  §  1012.3(c) 
and  1012.4(d)(7)  respectively,  would 
transfer  responsibility  for  these  two 
decisions  to  the  General  Counsel  or  his 
or  her  designee.  This  change  would 
reduce  the  burden  on  the  Chairman’s 
Office  and  the  individual 
Commissioners  and  also  eliminate  the 
delays  inherent  in  circulating  matters  for 
decision  by  the  full  Commission.  In 
addition,  the  proposed  revision  at 
§  1012.4(d)(10)(i)  would  vest  in  the 
General  Counsel  or  his  or  her  designee 
the  responsibility  for  deciding  the 
applicability  of  the  proposed  exemption 
for  meetings  between  agency  staff  (other 
than  a  Commissioner  or  his  or  her 
personal  staff)  and  outside  parties 
concerning  matters  at  their  very  early, 
exploratory  and  informational  stages. 

In  each  of  these  three  matters,  (i) 
waiver  of  the  seven  day  advance  notice,, 
(ii)  waiver  of  the  public  attendance 
requirements  for  extraordinary 
circumstances  and  (iii)  waiver  of  the 
public  attendance  requirement  for 
meetings  concerning  matters  at  their 
early,  exploratory  and  informational 
stages,  the  Commission  proposes  that 
requests  for  exemption  by  members  of 
the  staff  who  report  to  the  Executive 
Director  may  only  be  submitted  to  the 
General  Counsel,  or  his  or  her  designee, 
by  the  Executive  Director  or  his  or  her 
designee.  This  procedure  would  allow 
the  Executive  Director  or  his  or  her 
designee  to  determine  whether 
circumstances  warrant  requesting  that 
the  General  Counsel  decide  whether 
under  the  regulation  a  given  exemption 
may  be  invoked.  This  procedure  is 
consistent  with  the  basic  thrust  of  the 
Meetings  Policy  that,  to  the  greatest 
extent  feasible,  there  should  be  seven 
days’  advance  notice  and  an  opportunity 
for  public  attendance,  even  where  the 
Meetings  Policy  does  not  by  its  terms 
require  advance  notice  and  public 
attendance. 

7.  Section  6(b) 

Section  6(b)  of  the  CPSA  generally 
requires  advance  notice  and  an 
opportunity  for  comment  whenever  the 


Commission  publicly  discloses 
information  about  a  consumer  product 
from  which  the  public  could  readily 
ascertain  the  identity  of  the 
manufacturer  or  private  labeler  of  the 
product.  The  Commission  is  in  the 
process  of  developing  a  regulation  to 
interpret  and  implement  section  6(b).  To 
the  extent  meetings  with  the  public  may 
trigger  section  6(b)  procedures,  they  will 
be  addressed  during  the  development  of* 
the  regulation. 

8.  Meeting  Summaries 

Under  present  §  1012.6(c)(l)(ii) 
meeting  summaries  of  all  meetings 
involving  substantial  interest  matters 
must  be  filed  with  the  Office  of  the 
Secretary  within  20  days  of  the  meeting, 
and  the  Office  of  the  Secretary  shall 
maintain  a  public  file  of  such 
summaries.  The  present  regulation  fails 
to  recognize  that  there  may  be  legal 
restrictions  on  the  public  availability  of 
such  information,  including  those 
imposed  by  section  6  of  the  Consumer 
Product  Safety  Act,  15  U.S.C.  2065. 
Accordingly,  the  proposed  regulation  at 
§  1012.5(b)(2)  provides  that  meeting 
summaries  of  closed  meetings  shall  be 
made  available  to  the  public  “to  the 
extent  permitted  by  law’’. 

III.  Government  in  the  Sunshine  Act 
Regulation  (Part  1013) 

Presently,  the  provisions  relating  to 
the  Sunshine  Act  are  interspersed  with 
the  Commission’s  Meetings  Policy 
throughout  Part  1012.  As  proposed.  Part 
1013  will  be  devoted  solely  to  the 
Commission’s  Sunshine  Act  regulation. 

A  close  comparison  of  the  provisions 
of  the  Sunshine  Act  with  the 
Commission’s  present  regulation  reveals 
several  technical  disparities  between 
the  statute  and  the  regulation.  The 
proposed  revision  is  intended  to  make 
the  regulation  comport  more  precisely 
with  the  statute. 

1.  Although  it  is  the  established 
practice  of  the  General  Counsel  always 
to  cite  the  applicable  exemptive 
provision  in  the  certifications  of  closed 
Commission  meetings  as  required  by  5 
U.S.C.  552b(f)(l),  the  existing  regulation 
(§1012.4(e)(3))  does  not  include  the 
statutory  requirement  that  every 
certification  “shall  state  each  relevant 
exemptive  provision.”  The  proposed 
revision  at  §  1013.4(c)(3)  contains  this 
explicit  language. 

2.  The  present  regulation  (§  1012.4(b)) 
fails  to  recite  the  Sunshine  Act’s 
requirement  that,  in  the  case  of  post¬ 
announcement  changes  either  as  to  the 
subject  matter  of  a  meeting  ol  as  to  the 
decision  to  open  or  close  a  meeting,  the 
majority  of  the  Commissioners  must  also 
determine  that  “no  earlier 


announcement  of  the  change  was 
possible.”  5  U.S.C.  552b(e)(2).  This 
requirement  indicates  a  legislative 
intent  that  agencies  not  use  the 
provision  for  post-announcement 
changes  to  avoid  their  responsibility  to 
keep  members  of  the  public  advised  of 
agencies’  deliberations.  The  proposed 
revision  at  §  1013.3(e)  contains  the 
change. 

3.  The  present  regulation  (§  1012.4(b]) 
also  fails  to  recite  the  Sunshine  Act’s  (5 
U.S.C.  552b(e)(2))  requirement  that,  in 
the  case  of  a  post-announcement  change 
as  to  subject  matter  or  as  to  the 
determination  to  open  or  close  a 
meeting,  the  agency  must  publicly 
announce  “the  vote  of  each  member 
upon  such  change.”  The  proposed 
revision  at  §  1013.3(e)  contains  this 
language. 

4.  The  present  regulation  does  not 
contain  a  provision  governing  the  use  of 
photographic  and  sound-recording 
equipment  at  open  Commission 
meetings.  The  proposed  revision 

(§  1013.4(a))  provides,  consistent  with 
the  Commission’s  practice,  that  the  use 
of  such  equipment  is  permitted,  but  that 
the  Chairman  or  presiding 
Commissioner  shall  ensure  that  the  use 
of  such  equipment  does  not  disrupt  the 
conduct  of  the  meeting. 

5.  Questions  have  arisen  concerning 
the  definition  of  the  term  “meeting.”  The 
present  regulation  (§  1012.2(f))  merely 
recites  the  statutory  language  contained 
in  5  U.S.C.  552b(a)(2).  Although  the 
language  of  the  Sunshine  Act  and  its 
legislative  history  make  clear  that  not 
every  discussion  among  a  majority  of 
the  Commissioners  constitutes  a 
meeting  subject  to  the  Sunshine  Act’s 
requirements,  the  Commission  does  not 
propose  to  alter  the  definition  contained 
in  the  regulation.  However,  the 
Commission  notes  that  although  the 
precise  scope  of  the  term  “meeting”  is 
not  clear,  there  may  be  general  or 
exploratory  and  tentative  discussions 
that  are  not  subject  to  the  Act’s 
requirements.  The  Commission, 
however,  does  not  attempt  in  this 
proposed  regulation  to  deHne  the  exact 
contours  of  such  discussions. 

6.  The  Commission  also  proposes  to 
amend  §  1012.6(b)  of  the  present 
regulation  as  it  refers  to  “Records  of 
Commission  Action.”  In  a  September  26, 
1979  meeting,  the  Commission  decided 
to  replace  the  “Records  of  Commission 
Action”  with  “Minutes”  of  Commission 
decisions.  The  proposed  revision  at 

§  1013.5  would  amend  the  regulation 
accordingly. 

7.  The  Commission’s  Sunshine  Act 
regulation  does  not  reflect  the  impact 
upon  Commission  meetings  of 
compliance  with  section  6(b)  of  the 
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CPSA.  Section  6(b)  provides  that  prior  to 
the  public  disclosure  of  information 
concerning  a  consumer  product  from 
which  the  public  may  readily  ascertain 
the  identity  of  a  manufacturer  or  private 
labeler  of  the  product  the  Commission 
generally  must,  where  practicable, 
provide  advance  notice  of  the  disclosure 
to  the  manufacturer  or  private  labeler 
and  give  an  opportunity  for  comment  on 
the  information.  The  Commission  is  in 
the  process  of  developing  a  regulation  to 
interpret  and  implement  section  6(b).  In 
the  course  of  the  development  of  the 
6(b)  regulation  the  Commission  will 
consider  the  impact  of  section  6(b)  on 
Commission  meetings. 

It  is  proposed  to  amend  title  16  CFR 
by  removing  Part  1012  and  by  adding 
new  Parts  1011, 1012,  and  1013  to  read 
as  follows: 

PART  1011— NOTICE  OF  AGENCY 
ACTIVITIES 

Sec. 

1011.1  General  policy  considerations:  scope. 

1011.2  DeHnitions. 

1011.3  General  requirements  for  various 
kinds  of  meetings. 

1011.4  Forms  of  advance  public  notice  of 
meetings;  Public  Calendar/Master 
Calendar  and  Federal  Register. 

Authority:  5  U.S.C.' 552b(g):  Pub.  L.  92-573, 
86  Stat.  1207  (15  U.S.C.  2051-81]  as  amended 
by  Pub.  L.  94-284,  90  Stat.  503,  Pub.  L.  95-319, 
92  Stat.  388,  Pub.  L.  95-631,  92  Stat,  3742;  Pub. 
L.  90-189,  81  Stat.  568  (15  U.S.C.  1191-1204); 
Pub.  L.  86-613,  74  Stat.  372,  as  amended  by 
Pub.  L.  89-756,  80  Stat.  1303,  and  Pub.  L.  91- 
113,  83  Stat.  187  (15  U.S.C.  1261-74);  Pub.  L. 
91-601,  84  Stat.  1670  (15  U.S.C.  1471-76)  and 
the  Act  of  Aug.  7, 1956,  70  Stat.  953  (15  U.S.C. 
1211-14). 

§  1011.1  General  policy  considerations; 
scope. 

(a)  In  order  for  the  Consumer  Product 
Safety  Commission  to  properly  carry  out 
its  mandate  to  protect  the  public  from 
unreasonable  risks  of  injury  associated 
with  consumer  products,  the 
Commission  has  determined  that  it  must 
involve  the  public  in  its  activities  to  the 
fullest  possible  extent. 

(b)  To  ensure  public  confidence  in  the 
integrity  of  Commission  decisionmaking, 
the  Agency,  to  the  fullest  possible 
extent,  will  conduct  its  business  in  an 
open  manner  free  from  any  actual  or 
apparent  impropriety. 

(c)  This  Part  1011  presents  general 
provisions  concerning  public  notice  for 
various  types  of  Agency  activities. 

§1011.2  Definitions. 

As  used  in  this  Part  1011,  the 
following  terms  shall  have  the  meanings 
set  forth: 

(a)  Agency.  The  entire  organization 
which  bears  the  title  Consumer  Product 
Safety  Commission  (CPSC). 


(b)  Agency  staff.  Employees  of  the 
Agency  other  than  the  five 
Commissioners. 

(c)  Commissioner.  An  individual  who 
belongs  to  the  collegial  body  heading 
the  CPSC. 

(d)  Commission.  The  Commissioners 
of  the  Consumer  Product  Safety 
Commission  acting  in  an  official 
capacity. 

(e)  Commission  Meeting.  A  meeting  of 
the  Commissioners  subject  to  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b.  This  term  is  more  fully 
defined  in  the  Commission’s  regulations 
under  the  Government  in  the  Sunshine 
Act,  16  CFR  Part  1013, 

(f)  Agency  meeting.  A  meeting 
between  Agency  personnel,  including 
individual  Commissioners,  and  outside 
parties.  This  term  and  the  term  "outside 
party”  are  more  fully  defined  in  the 
Commission’s  Meeting  Policy,  16  CFR 
Part  1012. 

§1011.3  General  Requirements  for 
Various  Kinds  of  Meetings. 

Meetings  which  involve  Agency  staff 
or  the  Commissioners,  other  than 
Commission  meetings,  are  classified  in 
the  following  categories  and  shall  be 
held  according  to  the  procedures 
outlined  within  each  category. 

(a)  Hearings.  Hearings  are  public 
inquiries  held  by  direction  of  the 
Commission  for  the  purpose  of  fact 
finding  or  to  comply  with  statutory 
requirements.  The  Office  of  the 
Secretary  is  responsible  for  providing 
transcription  services  at  the  hearings. 
Where  possible,  notice  of  forthcoming 
hearings  will  be  published  in  the  Public 
Calendar  and  the  Federal  Register  at 
least  30  days  before  the  date  of  the 
hearings. 

(b)  Meetings  between  Commissioners 
or  Agency  staff  and  outside  parties.  The 
requirements  for  Agency  meetings 
between  Commissioners  or  Agency  staff 
and  outside  parties  involving  substantial 
interest  matters  are  contained  in  16  CFR 
Part  1012. 

(c)  Commission  meetings.  The 
requirements  for  Commission  meetings 
under  the  Government  in  the  Sunshine 
Act,  5  U.S.C.  552b  are  contained  in  16 
CFR  Part  1013. 

(d)  Staff  meetings.  As  a  general  rule, 
only  Agency  employees  attend  staff 
meetings.  At  the  discretion  of  the 
participants.  Staff  meetings  may  be 
listed  on  the  Public  Calendar  and 
attendance  by  the  public  may  be 
permitted.  Recordkeeping  is  at  the 
discretion  of  the  participants. 

(e)  Advisory  committee  meetings. 
Meetings  of  the  Agency’s  advisory 
committees  are  scheduled  by  the 
Commission.  Advance  notice  will  be 


given  in  both  the  Public  Calendar  and 
the  Federal  Register.  Advisory 
committee  meetings  serve  as  a  forum  for 
discussion  of  matters  relevant  to  the 
Agency’s  statutory  responsibilities  with 
the  objective  of  providing  advice  and 
recommendations  to  the  Commission. 

The  Agency’s  advisory  committees  are 
the  National  Advisory  Committee  for 
the  Flammable  Fabrics  Act,  the  Product 
Safety  Advisory  Council,  the  Technical 
Advisory  Committee  on  Poison 
Prevention  Packaging  and  the 
Toxicological  Advisory  Board.  The 
Office  of  the  Secretary  is  responsible  for 
the  recordkeeping  for  such  meetings. 

The  Commission’s  regulation  for  the 
management  of  its  advisory  committees 
is  set  out  in  16  CFR  1018. 

§  101 1.4  Forms  of  advance  public  notice 
of  meetings;  Public  Calendar/Master 
Calendar  and  Federal  Register. 

Advance  notice  of  Agency  activities  is 
provided  so  that  members  of  the  public 
may  know  of  and  participate  in  these 
activities  to  the  fullest  extent  possible. 
Where  appropriate,  the  Commission 
uses  the  following  types  of  notice  for 
both  Agency  meetings  subject  to  16  CFR 
Part  1012  and  Commission  meetings 
subject  to  16  CFR  Part  1013: 

(a)  Public  Calendar/ Master  Calendar. 

(1)  The  printed  Public  Calendar  and  the 
Master  Calendar  maintained  in  the 
Office  of  the  Secretary  are  the  principal 
means  by  which  the  Agency  notifies  the 
public  of  its  day-to-day  activities.  The 
Public  Calendar  and/or  Master 
Calendar  provide  advance  notice  of 
public  hearings.  Commission  meetings. 
Agency  meetings  with  outside  parties 
involving  substantial  interest  matters, 
other  Agency  meetings,  selected  staff 
meetings,  advisory  committee  meetings, 
and  other  activities  such  as  speeches 
and  participation  in  panel  discussions, 
regardless  of  the  location.  The  Public 
Calendar  also  lists  recent  CPSC  Federal 
Register  issuances  and  Advisory 
Opinions  of  the  Office  of  the  General 
Counsel. 

(2)  Upon  request  in  writing  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.  20207,  any  person  or 
organization  will  be  sent  the  Public 
Calendar  on  a  regular  basis  free  of 
charge.  In  addition,  interested  persons 
may  contact  the  Office  of  the  Secretary 
to  obtain  information  from  the  Master 
Calendar  which  is  kept  current  on  a 
daily  basis 

(3)  The  Public  Calendar  and  the 
Master  Calendar,  supplemented  by 
meeting  summaries,  are  intended  to 
serve  the  requirements  of  section  27(j)(8) 
of  the  Consumer  Product  Safety  Act  (15 
U.S.C.  2076(j)(8)). 
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(b)  Federal  Register.  Federal  Register 
is  the  publication  through  which  official 
notifications,  including  formal  rules  and 
regulations  of  the  Agency,  are  made. 
Because  the  Public  Calendar  and/or 
Master  Calendar  are  the  primary 
devices  through  which  the  Agency 
notifies  the  public  of  its  routine,  daily 
activities,  the  Federal  Register  will  be 
utilized  only  when  required  by  the 
Government  in  the  Sunshine  Act  (as 
provided  in  16  CFR  Part  1013)  or  other 
applicable  law,  or  when  the  Agency 
believes  that  the  additional  coverage 
which  the  Federal  Register  can  provide 
is  necessary  to  assist  in  notification  to 
the  public  of  important  meetings. 

PART  1012— MEETINGS  POLICY- 
MEETINGS  BETWEEN  AGENCY 
PERSONNEL  AND  OUTSIDE  PARTIES 

Sec. 

1012.1  Scope. 

1012.2  Definitions. 

1012.3  Advance  public  notice  of  agency 
meetings. 

1012.4  Public  attendance  at  agency 

meetings.  > 

1012.5  Recordkeeping  for  agency  meetings. 

1012.6  The  news  media. 

1012.7  Telephone  conversations. 

Authority:  Pub.  L.  92-573,  86  Stat.  1207  (15 

U.S.C.  2051-81)  as  amended  by  Pub.  L.  94- 
284,  90  Stat.  503,  Pub.  L.  95-319,  92  Stat.  386, 
Pub.  L.  95-631, 92  Stat.  3742;  Pub.  L.  90-189,  81 
Stat.  568  (15  U.S.C.  1191-1204);  Pub.  L.  86-613, 
74  Stat.  372,  as  amended  by  Pub.  L.  89-756,  80 
Stat.  1303,  and  Pub.  L.  91-113,  83  Stat.  187  (15 
U.S.C.  1261-74):  Pub.  L.  91-601,  84  Stat.  1670 
(15  U.S.C.  1471-76)  and  the  Act  of  Aug.  7, 
1956.  70  Stat.  953  (15  U.S.C.  1211-14). 

§  1012.1  General  Policy  considerations; 
Scope. 

(a)  To  achieve  its  goals  of  involving 
the  public  in  its  activities  and 
conducting  its  business  in  an  open 
manner,  the  Agency,  whenever 
practicable,  shall  notify  the  public  in 
advance  of  all  meetings  involving 
matters  of  substantial  interest  held  or 
attended  by  its  personnel,  and  shall 
permit  the  public  to  attend  such 
meetings.  Furthermore,  to  ensure  the 
widest  possible  exposure  of  the  details 
of  such  meetings,  the  Agency  will  keep 
records  of  them  freely  available  for 
inspection  by  the  public. 

(b)  This  Part  1012,  the  Agency’s 
Meetings  Policy,  sets  forth  requirements 
for  advance  public  notice,  public 
attendance,  and  recordkeeping  for 
Agency  meetings. 

§  1012.2  Definitions. 

(a)  As  used  in  this  Part  1012,  the 
following  terms  have  the  respective 
meanings  set  forth  in  paragraphs  (a) — 
(d)  of  §  1011.2  of  this  subchapter: 


“Agency,”  “Agency  staff,” 
“Commissioner,”  “Commission.” 

(b)  Agency  meeting.  Any  face-to-face 
encounter,  other  than  a  Commission 
meeting  subject  to  the  Government  in 
the  Sunshine  Act,  5  U.S.C.  552b,  and 
Part  1013,  in  which  one  or  more 
employees,  including  Commissioners, 
discusses  with  an  outside  party  any 
subject  relating  to  the  Agency  or  any 
subject  under  its  jurisdiction.  The  term 
Agency  meeting  does  not  include 
telephone  conversations,  but  see 

§  1012.8  which  relates  to  telephone 
conversations. 

(c)  Outside  party.  Any  person  not  an 
employee,  not  under  contract  to  do  work 
for  the  Agency,  or  not  acting  in  an 
official  capacity  as  a  consultant  to  the 
Consumer  Product  Safety  Commission, 
such  as  advisory  committee  members  or 
offeror  personnel.  Examples  of  persons 
falling  within  this  definition  are 
representatives  from  industry  and 
consumer  groups.  Members  of  the  news 
media  when  acting  in  a  newsgathering 
capacity  are  not  outside  parties.  (See 
also  §  1012.7.)  Officers  and  employees  of 
the  Federal  Government  when  acting  in 
their  official  capacities  are  not  outside 
parties. 

(d)  Substantial  interest  matter.  Any 
matter,  other  than  that  of  a  trivial 
nature,  that  pertains  in  whole  or  in  part 
to  any  issue  that  is  likely  to  be  the 
subject  of  a  regulatory  or  policy  decision 
by  the  Commission.  Pending  matters, 
i.e.,  matters  before  the  Agency  in  which 
the  Agency  is  legally  obligated  to  make 
a  decision,  automatically  constitute 
substantial  interest  matters.  Examples 
of  pending  matters  are:  Scheduled  ^ 
administrative  hearings;  matters 
published  for  public  comments:  petitions 
under  consideration;  and  mandatory 
standard  development  activities.  The 
following  are  some  examples  of  matters 
that  do  not  contitute  substantial  interest 
matters:  Inquiries  concerning  the  status 
of  a  pending  matters;  discussions 
relative  to  general  interpretations  of 
existing  laws,  rules,  and  regulations: 
inspection  of  nonconfidential  CPSC 
documents  by  the  public;  negotiations 
for  contractual  services:  and  routine 
CPSC  activities  such  as  recrutiment, 
training,  meetings  involving  consumer 
deputies,  or  meetings  with  hospital  staff 
and  other  personnel  involved  in  the 
National  Electronic  Injury  Surveillance 
System. 

§  1012.3  Advance  Public  Notice  of  Agency 
Meetings. 

(a)  Commissioners  and  Agency 
employees  are  responsible  for  reporting 
meeting  arrangements  for  Agency 
meetings  to  the  Office  of  the  Secretary 
so  that  they  may  be  published  in  the 


Public  Calendar  or  entered  on  the 
Master  Calendar  at  least  seven  days 
before  a  meeting,  except  as  provided  in 
paragraph  (d)  of  this  section.  These 
reports  shall  include  the  following 
information: 

(1)  Probable  participants  and  their 
affiliations; 

(2)  Date,  time  and  place  of  the 
meeting; 

(3)  Subject  of  the  meeting  (as  fully  and 
precisely  described  as  possible); 

(4)  Who  requested  the  meeting; 

(5)  Whether  the  meeting  involves 
matters  of  substantial  interest: 

(6)  Notice  that  the  meeting  is  open  or 
reason  why  the  meeting  or  any  portion 
of  the  meeting  is  clsoed  (e.g.,  discussion 
of  trade  secrets);  and 

(7)  Names  and  telephone  number  of 
the  CPSC  host  or  CPSC  contact  person. 

(b)  Once  a  report  has  been  made  to 
the  Office  of  the  Secretary,  Agency 
employees  subsequently  desiring  to 
attend  the  meeting  need  not  notify  the 
Office  of  the  Secretary. 

(c)  When  there  is  no  opportunity  to 
give  seven  days  advance  notice  of  a 
meeting.  Agency  employees  (other  than 
the  Commissioners  or  their  personal 
staff)  who  desire  to  hold  or  attend  such 
a  meeting  must  obtain  the  approval  of 
the  General  Counsel  or  his  or  her 
designee.  Requests  for  waiver  of  the 
seven  day  advance  notice  requirment  by 
members  of  the  staff  who  report  to  the 
Executive  Director  may  only  be 
submitted  to  the  General  Counsel  or  his 
or  her  designee  in  writing  by  the 
Executive  Director  or  his  or  her 
designee.  Personal  staff  of 
Commissioners  must  obtain  the 
approval  of  their  respective 
Commissioners.  If  the  short  notice  is 
approved,  the  Agency  employee  must 
notify  the  Office  of  the  Secretary  in 
advance  of  the  meeting  to  record  the 
meeting  on  the  Master  Calendar.  The 
Office  of  the  Secretary  shall  publish 
notice  of  the  meeting  as  an  addendum  to 
the  next  Public  Calendar. 

(d)  Exceptions.  The  notice 
requirement  shall  not  apply  to: 

(1)  Meetings  with  outside  parties  not 
involving  substantial  interest  matters 
(although  such  meetings  should  be  lited 
where  the  public  interest  would  be 
served): 

(2)  Meetings  with  outside  parties  held 
during  the  normal  course  of  surveillance, 
inspection,  or  investigation  under  any  of 
the  Acts  administered  by  the 
Commission,  including  informal  citation 
hearings  under  the  Federal  Hazardous 
Substance  Act  or  the  Poison  Prevention 
Packaging  Act; 

(3)  Meetings  with  outside  parties 
concerning  the  settlement  or  negotiation 
of  an  individual  case,  including 
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proposed  remedial  action,  or  meetings 
concerning  any  administrative  or 
judicial  action  in  which  the  outside 
party  is  a  participant,  party,  or  amicus 
curiae: 

(4)  Routine  speeches  given  by  CPSC 
personnel  before  outside  parties. 
However,  for  information  purposes, 
personnel  are  encouraged  to  submit 
advance  notice  of  these  speeches  to  the 
Office  of  the  Secretary  for  inclusion  in 
the  Public  Calendar: 

(5)  Meetings  with  other  Federal 
personnel  that  are  also  attended  by 
outside  parties  except  where  a  specific 
matter  to  be  discussed  is  also  pending 
before  the  Commission  or  its  staff; 

(6)  Meetings  with  state,  local  or 
foreign  government  personnel 
concerning  intergovernmental 
cooperative  efforts  and  not  the 
advocacy  of  a  particular  course  of 
action  on  behalf  of  a  constituency  of  the 
governmental  entity; 

(7)  Meetings  or  discussions  with  or  at 
the  request  of  either  members  of 
Congress  and  their  staffs  relating  to 
legislation,  appropriation  or  oversight 
matters,  or  Management  and  Budget 
personnel  relating  to  legislation  or 
appropriation  matters; 

(8)  Pre-proposal  conferences  involving 
confidential  contracts  made  pursuant  to 
41  U.S.C.  252(c){12)  in  connection  with 
potential  litigation  matters. 

§  1012.4  Public  attendance  at  agency 
meetings. 

(a)  Any  person  may  attend  any 
meeting  involving  a  substantial  interest 
matter  unless  that  meeting  has  been 
listed  as  a  closed  meeting.  For  meetings 
not  involving  substantial  interest 
matters,  the  chairperson  of  the  meeting 
may  exercise  his  or  her  discretion  to 
allow  attendance  by  a  member  of  the 
public. 

(b)  When  meetings  between  Agency 
employees  and  outside  parties  are  open 
to  the  public,  attendance  may  be  limited 
by  space.  When  feasible,  a  person  or 
organization  desiring  to  attend  such  a 
meeting  should  give  at  least  one  day 
advance  notice  to  one  of  the  employees 
holding  or  attending  the  meeting  so  that 
sufficient  space  can  be  arranged  for  all 
those  wishing  to  attend. 

(c)  Members  of  the  public  attending 
Agency  meetings  generally  may  observe 
only.  The  chairperson  of  the  meeting 
may  exercise  his  or  her  discretion  to 
permit  members  of  the  public  to 
participate  as  well. 

(d)  The  following  Agency  meetings  are 
not  open  to  the  public: 

(1)  Meetings,  or,  if  possible,  portions 
of  meetings  where  the  General  Counsel 
or  his  or  her  designee  has  determined 
that  proprietary  data  are  to  be  discussed 
L 


in  such  a  manner  as  to  imperil  their 
confidentiality; 

(2)  Meetings  held  by  outside  parties  at 
which  limits  on  attendance  are  imposed 
by  lack  of  space,  provided  that  such 
meetings  are  open  to  the  news  media; 

(3)  Meetings  with  outside  parties  held 
during  the  normal  course  of  surveillance, 
inspection,  or  investigation  under  any  of 
the  Acts  administered  by  the 
Commission,  including  informal  citation 
hearings  under  the  Federal  Hazardous 
Substances  Act  or  the  Poison  Prevention 
Packaging  Act; 

(4)  Meetings  with  outside  parties 
concerning  the  settlement  or  negotiation 
of  an  individual  case,  including 
proposed  remedial  action,  or  meetings 
concerning  any  administrative  or  judical 
action  in  which  the  outside  party  is  a 
participant,  party,  or  amicus  curiae; 

(5)  Meetings  with  other  Federal 
personnel  that  are  attended  by  outside 
parties  except  where  a  specific  matter  to 
be  discussed  is  also  pending  before  the 
Commission  or  its  staff; 

(6)  Meetings  with  state,  local  or 
foreign  government  personnel 
concerning  intergovernmental 
cooperative  efforts  and  not  the 
advocacy  of  a  particular  course  of 
action  on  behalf  of  a  constituency  of  the 
governmental  entity; 

(7) (i)  Meetings  between  Agency  staff 
(other  than  Commissioners  and  their 
personal  staff)  and  an  outside  party 
when  the  General  Counsel  or  his  or  her 
designee  determines  that  extraordinary 
circumstances  require  that  the  meeting 
be  closed.  Requests  for  exemption  by 
members  of  the  staff  who  report  to  the 
Executive  Director  may  be  submitted  to 
the  General  Counsel  or  his  or  her 
designee  in  writing  only  by  the 
Executive  Director  or  his  or  her 
designee.  In  such  a  case,  the  reasons  for 
closing  the  meeting  or  a  portion  of  the 
meeting  shall  be  stated  in  the  Public 
Calendar  notice  announcing  the 
meeting: 

(ii)  Meetings  between  a  Commissioner 
(or  his  or  her  personal  staff)  and  an 
outside  party  when,  in  the  opinion  of  the 
Commissioner,  extraordinary 
circumstances  require  that  the  meeting 
be  closed.  In  such  a  case,  the  reasons  for 
closing  the  meeting  or  a  portion  of  the 
meeting  must  be  stated  in  the  Public 
Calendar  notice  announcing  the 
meeting: 

(8)  Meetings  or  discussions  with  or  at 
the  request  of  either  members  of 
Congress  and  their  staffs  relating  to 
legislation,  appropriation  or  oversight 
matters,  or  Management  and  Budget 
personnel  relating  to  legislation  or 
appropriation  matters; 

(9)  Pre-proposal  conferences  involving 
confidential  contracts  made  pursuant  to 


41  U.S.C.  252(c)(12),  in  connection  with 
the  potential  litigation  matters; 

(10) (i)  Meetings  between  Agency  staff 
(other  than  Commissioners  and  their 
personal  sta^  and  an  outside  party, 
when  the  General  Counsel,  or  his  or  her 
designee,  determines  that  the  meeting 
concerns  matters  at  their  very  early, 
exploratory  and  informational  stages. 
Requests  for  exemption  by  members  of 
the  staff  who  report  to  the  Executive 
Director  may  only  be  submitted  to  the 
General  Counsel  or  his  or  her  designee 
in  writing  by  the  Executive  Director  or 
his  or  her  designee;  or 

(11)  Meetings  between  a  Commissioner 
(or  his  or  her  personal  staff)  and  outside 
parties,  when  the  Commissioner 
determines  that  the  meeting  concerns 
matters  at  their  very  early,  exploratory 
and  information  stages. 

(iii)  The  exemptions  stated  in 
paragraphs  (d)(10)  (i)  and  (ii)  of  this 
section  shall  not  apply  to  any  meeting  or 
portion  of  a  meeting  concerning: 

(A)  Any  regulatory  matter  that  has 
been  scheduled  for  Commission 
decision; 

(B)  Product  specific/hazard  matters 
on  the  priority  list; 

(C)  Product  specific/hazard  matters 
on  the  operating  plan; 

(D)  Matters  that  are  the  subject  of  a 
petition; 

(E)  Matters  that  have  been  referred  by 
the  emerging  hazards  team  to  the 
petition  team; 

(F)  Any  policy  matter  that  has  been 
scheduled  for  Commission  decision; 

(G)  Policy  matters  on  the  priority  list 
designated  as  outside  the  exemption; 

(H)  Policy  matters  on  the  operating 
plan  designated  as  outside  the 
exemption; 

(I)  Any  matter  concerning  which 
advance  notice  of  proposed  rulemaking, 
notice  of  proposed  rulemaking,  general 
order,  special  order,  or  subpoena  has 
been  issued;  or 

(J)  Any  matter  concerning  a  civil  or 
criminal  action  to  which  the 
Commission  is  a  party,  or  concerning 
which  the  Commission  has  authorized  or 
issued  an  administrative  complaint. 

§  1012.5  Recordkeeping  for  Agency 
Meetings. 

(a)  This  section  describes  and 
establishes  requirements  for  the  two 
types  of  records  maintained  for  Agency 
meetings.  Agency  meeting  summaries 
and  transcripts. 

(b)  Agency  Meeting  Summaries. 
Agency  meeting  summaries  are  written 
records  settling  forth  the  issues 
discussed  at  all  Agency  meetings  with 
outside  parties  involving  substantial 
interest  matters.  Any  Commission 
employee  who  holds  or  attends  an 
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Agency  meeting  involving  a  substsantial 
interest  matter  must  pirepare  a  meeting 
summary.  However,  only  one  agency 
meeting  summary  is  required  for  each 
meeting  even  if  more  than  one  CPSC 
employee  holds  or  attends  the  meeting. 
Agency  meeting  summaries  are 
generally  available  to  the  public  in  the 
Agency’s  Public  Reading  Room  in  the 
Office  of  the  Secretary  as  described  in 
subsection  (2). 

(1)  An  agency  meeting  summary 
should  state  the  essence  of  all 
substantive  matters  relevant  to  the 
Agency,  especially  any  matter  discussed 
which  was  not  listed  on  the  Public 
Calendar,  and  should  describe  any 
decisions  made  or  conclusions  reached 
regarding  substantial  interest  matters. 

An  agency  meeting  summary  should 
also  indicate  the  date  of  the  meeting  and 
the  identity  of  persons  who  attended. 

(2)  An  agency  meeting  summary  or  a 
notice  of  cancellation  of  the  meeting 
must  be  submitted  to  the  Office  of  the 
Secretary  within  twenty  (20)  calendar 
days  after  the  meeting  for  which  the 
summary  is  required.  The  Office  of  the 
Secretary  shall  maintain  a  file  of  the 
meeting  summaries  in  chronological 
order,  which  shall  be  available  to  the 
public  to  the  extent  permitted  by  law. 

(c)  Transcripts.  Transcripts  are 
generally  taken  at  public  hearings  and 
certain  Agency  meetings  when  complex 
subjects  indicate  verbatim  records  are 
desirable.  The  transcript  may  also 
include  exhibits  submitted  to  be  part  of 
the  formal  record  of  an  Agency  meeting. 
Copies  of  such  transcripts  are  placed  on 
file  for  public  inspection  in  the  Office  of 
the  Secretary. 

§  1012.6  The  news  media. 

The  Agency  recognizes  that  the  news 
media  occupy  a  unique  position  in 
informing  the  public  of  the  Agency’s 
activities.  The  Comission  believes  that 
the  inherently  public  nature  of  the  news 
media  allows  their  activities  to  be 
exempt  from  the  requirements  of  this 
part  whenever  Agency  meetings  are 
held  with  the  news  media  for  the 
purpose  of  informing  them  about  Agency 
activities.  Such  Agency  meetings  are  not 
exempt  in  the  event  that  any 
representative  of  the  news  media 
attempts  to  influence  any  Agency 
employee  on  a  substantial  interest 
matter. 

§  1012.7  Telephone  conversations. 

(a)  Telephone  conversations  present 
special  problems  regarding  Agency 
meetings.  The  Commission  recognizes 
that  persons  outside  the  Agency  have  a 
legitimate  right  to  receive  information 
and  to  present  their  views  regarding 
Agency  activities.  The  Commission  also 


recognizes  that  such  persons  may  not 
have  the  financial  means  to  travel  to 
meet  with  Agency  employees.  However, 
because  telephone  conversations,  by 
their  very  nature,  are  not  susceptible  to 
public  attendance,  or  participation. 
Agency  employees  must  take  care  to 
ensure  that  telephone  conversations  are 
not  utilized  to  circumvent  the  provisions 
of  this  Part. 

(b)  Two  basic  rules  apply  to  telephone 
conversations: 

(1)  Any  Agency  employee  holding  a 
telephone  conversation  in  which 
substantial  interest  matters  are 
discussed  with  an  outside  party  must 
prepare  a  telephone  call  summary  of  the 
conversation.  The  summary  must  meet 
the  requirements  of  §  1012.5(b),  and 
must  be  submitted  to  the  Office  of  the 
Secretary  within  twenty  (20)  calendar 
days  of  the  conversation.  The  Office  of 
the  Secretary  shall  maintain  file  of 
telephone  call  summaries  in 
chronological  order  which  shall  be 
available  to  the  public  to  the  extent 
permitted  by  law. 

(2)  All  Agency  employees  must 
exercise  sound  judgment  in  discussing 
substsantial  interest  matters  during  a 
telephone  conversation.  In  the  exercise 
of  such  discretion  Agency  employees 
should  not  hesitate  to  terminate  a 
telephone  conversation  and  insist  that 
the  matters  being  discussed  be 
postponed  until  an  Agency  meeting  with 
appropriate  advance  public  notice  may 
be  scheduled,  or,  if  the  outside  party  is 
financially  or  otherwise  unable  to  meet 
with  the  Agency  employee,  until  the 
matter  is  presented  to  the  Agency  in 
writing. 

PART  1013— GOVERNMENT  IN  THE 
SUNSHINE  ACT,  RULES  FOR 
COMMISSION  MEETINGS 

Sec. 

1013.1  General  policy  considerations:  scope. 

1013.2  Definitions. 

1013.3  Announcement  of  commission 
meetings  and  changes  after 
announcement. 

1013.4  Public  attendance  at  commission 
meetings. 

1013.5  Recordkeeping  for  commission 
meetings. 

1013.6  Public  availability  of  transcripts, 
recordings  and  minutes  of  commission 
meetings. 

Authority:  5  U.S.C.  552b(g]. 

§  1013.1  General  policy  considerations; 
scope.  ' 

(a)  In  enacting  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b,  the 
Congress  stated  the  policy  that,  to  the 
fullest  practicable  extent,  the  public  is 
entitled  to  information  regarding  the 
decisionmaking  processes  of  the  Federal 
Government.  The  purpose  of  the 


Government  in  the  Simshine  Act  is  to 
provide  the  public  with  such  information 
while  protecting  both  the  rights  of 
individuals  and  the  ability  of  the 
Government  to  carry  out  its 
responsibilities.  When  the 
Commissioners  of  the  Consumer  Product 
Safety  Commission  hold  meetings  for 
the  purpose  of  jointly  Conducting  or 
disposing  of  Commission  business  they 
will  conduct  these  meetings  in 
accordance  with  the  provisions  of  the 
Government  in  the  Sunshine  Act. 

(b)  This  Part  1013  prescribes  rules  the 
Commission  follows  in  carrying  out  the 
Government  in  the  Sunshine  Act. 

§  1013.2  Definitions. 

(a)  As  used  in  this  part  1013,  the 
following  terms  shall  have  the 
respective  meanings  set  forth  in 
paragraphs  (a),  (c)  and  (d)  of  §  1011.2  of 
this  subchapter:  “Agency,” 
“Commissioner,”  “Commission.” 

(b)  Majority  of  the  Commission.  Three 
or  more  of  the  Commissioners. 

(c)  Commission  meeting.  The  joint 
deliberations  of  at  least  a  majority  of  the 
Commission  where  such  deliberations 
determine  or  result  in  the  joint  conduct 
or  disposition  of  official  Agency 
business.  This  term  does  not  include 
meetings  required  or  permitted  by 

§  1013.4(b)  (to  determine  whether  a 
meeting  will  be  open  or  closed), 
meetings  required  or  permitted  by 
§  1013.3(e)  (to  change  the  subject  matter 
of  a  meeting  or  the  determination  to 
open  or  close  a  meeting  after  the  public 
announcement)  or  meetings  required  or 
permitted  by  1013.3(c)  (to  dispense  with 
the  one  week  advance  notice  of  a 
meeting). 

% 

§  1013.3  Announcement  of  commission 
meetings  and  changes  after 
announcement. 

(a)  The  Secretary  of  the  Commission 
is  responsible  for  preparing  and  making 
public  the  announcements  and  notices 
relating  to  Commission  meetings  that 
are  required  in  this  part. 

(b)  The  Agency  shall  announce  each 
Commission  meeting  in  the  Public 
Calendar  or  Master  Calender  at  least 
one  week  (seven  calendar  days)  before 
the  meeting.  The  Agency  shall 
concurrently  submit  the  announcement 
for  publication  in  the  Federal  Register. 
The  announcement  and  the  Federal 
Register  notice  shall  contain  the 
following  information: 

(1)  The  date,  time,  and  place  of  the 
meeting; 

(2)  The  subject  matter  of  the  meeting; 

(3)  Whether  the  meeting  will  be  open 
or  closed  to  the  public; 
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(4)  The  name  and  phone  number  of 
the  official  who  responds  to  requests  for 
information  about  the  meeting. 

(c)  If  a  majority  of  the  Commission 
determines  by  recorded  vote  that 
Agency  business  requires  calling  a 
meeting  without  seven  calendar  days 
advance  public  notice,  the  Office  of  the 
Secretary  shall  announce  this 
determination  in  the  Public  Calendar  or 
Master  Calendar  at  the  earliest 
practicable  time  and  shall  concurrently 
transmit  the  announcement  for 
publication  in  the  Federal  Register. 

(d)  When  necessary  and  at  the 
direction  of  the  Chairman,  the  Secretary 
shall  change  the  time  of  a  Commission 
meeting  after  the  announcement  in  the 
Public  Calendar  or  Master  Calendar. 

Any  such  change  shall  be  entered  on  the 
Master  Calendar  and  such  other  notice 
shall  be  given  as  is  practicable' 

(e)  After  announcement  of  a 
Commission  meeting  in  the  Public 
Calendar  or  Master  Calendar,  the 
Commission  may  change  the  subject 
matter  of  a  Commission  meeting  or  the 
decision  to  open  or  close  a  Commission 
meeting  or  portion  thereof  to  the  public, 
only  if  a  majority  of  the  Commission 
determines  by  recorded  vote  that 
Agency  business  so  requires,  and  only  if 
a  majority  of  the  Commission 
determines  by  recorded  vote  that  no 
earlier  announcement  of  the  change  was 
possible.  The  Commission  shall 
announce  the  change  in  the  Public 
Calendar  or  Master  Calendar  at  the 
earliest  practicable  time  before  the 
meeting  and  shall  concurrently  transmit 
the  announcement  for  publication  in  the 
Federal  Register.  Announcement  of  the 
change  shall  include  the  vote  of  each 
Commissioner  upon  the  change.  (See 
also  §  1013.4(d)  foe  requirements  for 
Commission  reconsideration  of  a 
decision  to  open  or  close  a  meeting  to 
the  public.) 

§  1013.4  Public  attendance  at  commission 
meetings. 

(a)  Attendance  by  the  public.  Every 
portion  of  every  Commission  meeting 
shall  be  open  to  public  observation 
except  as  provided  in  paragraph  (b)  of 
this  section.  Notwithstanding  the 
applicability  of  the  exemptions 
contained  in  paragraph  (b)  of  this 
section,  a  Commission  meeting  or 
portions  thereof  shall  be  open  to  public 
observation  when  the  Commission 
determines  that  the  public  interest  so 
requires.  The  Commission  shall  take 
into  account  in  all  cases  the  relative 
advantages  and  disadvantages  to  the 
public  of  conducting  the  Commission 
meeting  in  open  session.  The  number  of 
public  observers  shall  be  limited  only  by 
availability  of  space.  Attendance  by  the 


public  shall  be  limited  to  observation 
and  shall  not  include  participation.  To 
the  extent  their  use  does  not  interfere 
with  the  conduct  of  open  meetings, 
cameras  and  sound-recording  equipment 
may  be  used  at  open  Commission 
meetings.  The  Chairman  or  presiding 
Commissioner  shall  insure  that  use  of 
such  equipment  does  not  disrupt  the 
meeting. 

(b)  Exemptions  to  the  requirement  of 
openness.  The  requirement  in  paragraph 
(a)  of  this  section  that  all  Commission 
meetings  be  open  to  public  observation 
shall  not  apply  to  any  Commission 
meeting  or  portion  thereof  for  which  the 
Commission  has  determined  in 
accordance  with  the  procedures  for 
closing  meetings  set  forth  in  paragraph 

(c)  of  this  section,  that  such  meeting  or 
portion  thereof  is  likely  to: 

(1)  Disclose  matters  that  are 
specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  in  fact  are 
properly  classified  pursuant  to  such 
Executive  Order; 

(2)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Agency: 

(3)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552):  Provided,  That 
such  statute  (i)  requires  that  the  matters 
be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or  (ii)  establishes  particular 
criteria  for  withholding  or  refers  to 
particular  types  of  matters  to  be 
withheld: 

(4)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential: 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person: 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy: 

(7)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes 
or  information  which  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would,  (i) 
interfere  with  enforcement  proceedings, 
(ii)  deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication,  (iii) 
constitute  an  unwarranted  invasion  of 
personal  privacy,  (iv)  disclose  the 
identity  of  a  confidential  source  and,  in 
the  case  of  a  record  compiled  by  a 
criminal  law  enforcement  authority  in 
the  course  of  a  criminal  investigation,  or 
by  an  agency  conducting  a  lawful 
national  security  intelligence 
investigation,  confidential  information 


furnished  only  by  the  confidential 
source,  (v)  disclose  investigative 
techniques  and  procedures  or,  (vi) 
endanger  the  life  or  physical  safety  of 
law  enforcement  personnel: 

(8)  Disclose  information  contained  in 
or  related  to  examination,  operating  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions: 

(9)  Disclose  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  Agency  action.  This 
provision  does  not  apply  in  any  instance 
where  the  Agency  has  already  disclosed 
to  the  public  the  content  or  nature  of  its 
proposed  action,  or  where  the  Agency  is 
required  by  law  to  make  such  disclosure 
on  its  own  initiative  prior  to  taking  final 
agency  action  on  such  proposal:  or 

(10)  Specifically  concern  the  Agency’s 
issuance  of  a  subpoena,  or  the  Agency’s 
participation  in  a  civil  action  or 
proceeding,  an  action  in  a  foreign  court 
or  international  tribunal,  or  an 
arbitration,  or  the  initiation,  conduct,  or 
disposition  by  the  Agency  of  a  particular 
case  of  formal  agency  adjudication 
pursuant  to  the  procedures  in  5  U.S.C. 

554  or  otherwise  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing. 

(c)  Procedure  for  closing  Commission 
Meetings.  The  following  procedure  shall 
be  followed  in  closing  a  Commission 
meeting  or  portion  thereof  to  public 
observation; 

(1)  A  majority  of  the  Commission  must 
vote  to  close  a  meeting  or  portion 
thereof  to  public  observation  pursuant 
to  paragraph  (b)  of  this  section.  A 
separate  vote  of  the  Commission  shall 
be  taken  for  each  matter  with  respect  to 
which  a  Commission  meeting  is 
proposed  to  be  closed  to  public 
observation.  Each  such  vote  may,  at  the 
discretion  of  the  Commission,  apply  to 
that  portion  of  any  meeting  held  within 
the  following  thirty  days  in  which  such 
matter  is  to  be  discussed.  The  vote  of 
each  Commissioner  participating  in  such 
vote  shall  be  recorded  and  no  proxies 
shall  be  allowed. 

(2)  Any  person  whose  interest  may  be 
directly  affected  if  a  portion  of  a 
Commission  meeting  is  open  may 
request  in  writing  to  the  Office  of  the 
Secretary  that  the  Commission  close 
that  portion  of  the  meeting  on  the  basis 
of  paragraph  (b)(5),  (6)  or  (7)  of  this 
section.  The  Commission  shall  vote  on 
such  requests  if  at  least  one 
Commissioner  desires  to  do  so. 

(3)  Before  the  Commission  may  hold  a 
closed  meeting  the  General  Counsel 
must  certify  that  in  his  or  her  opinion, 
the  meeting  may  properly  be  closed  to 


Federal  Register  /  Vol.  45,  No.  241  /  Friday,  December  12,  1980  /  Proposed  Rules 


82075 


the  public.  Such  certification  shall  be  in 
writing  and  shall  state  each  relevant 
exemptive  provision. 

(4)  Within  one  day  of  a  vote  in 
accordance  with  paragraph  (c)  (1)  or  (2) 
of  this  section  to  close  a  Commission 
meeting  or  portion  thereof,  the  Secretary 
shall  make  available  to  the  public  a 
notice  setting  forth: 

(i)  The  results  of  the  vote  reflecting 
the  vote  of  each  Commissioner: 

(ii)  A  full  explanation  of  the  action  of 
the  Commission  closing  the  meeting  or 
portion  thereof,  including  reference  to 
the  specific  basis  for  such  closing  (see 
paragraph  (b)  of  this  section)  and  an 
explanation,  (without  disclosing  exempt 
information),  of  why  the  Commission 
concludes  on  balance,  taking  into 
account  the  relative  advantages  and 
disadvantages  to  the  public  of 
conducting  the  meeting  in  open  or 
closed  session,  that  the  public  interest 
would  best  be  served  by  closing  the 
meeting: 

(iii)  A  list  of  all  non-Agency  personnel 
expected  to  attend  the  meeting  and  their 
affiliations:  and 

(iv)  A  certification  by  the  General 
Counsel  that  in  his  or  her  opinion,  the 
meeting  may  properly  be  closed  to  the 
public.  If  a  vote  to  close  a  Commission 
meeting  takes  place  on  the  same  day  as 
the  meeting,  the  certification  must  be 
made  available  to  the  public  before  the 
meeting  is  convened. 

(5)  The  public  release  of  the  portion  of 
the  written  statement  required  by 
paragraph  (c)(4)(ii)  of  this  section  may 
be  delayed  upon  a  determination  by  the 
Commission,  by  recorded  vote,  that  such 
a  notice,  or  portion  thereof,  would 
disclose  information  which  may  be 
withheld  in  accordance  with  paragraphs 
(b)(1)  through  (10)  of  this  section. 

(d)  Reconsideration  of  a  decision  to 
open  or  close  a  Commission  meeting. 
The  Commission  may,  in  accordance 
with  the  procedures  in  §  1013.3(3)  or 
§  1013.4(c)(2)  reconsider  its  decision  to 
open  or  close  a  Commission  meeting 
when  it  finds  that  the  public  interest  so 
requires. 

§  1013.5  Recordkeeping  requirements. 

(a)  Commission  meetings,  transcripts, 
recordings,  or  minutes 

(1)  The  Agency  shall  maintain  a 
complete  transcript  or  electronic 
recording  of  each  Commission  meeting, 
whether  open  or  closed,  except  that  in 
the  case  of  a  Commission  meeting  or 
portion  thereof  closed  to  the  public 
pursuant  to  subparagraph  (10)  of 
§  1013.4(b),  the  Agency  may  elect  to 
maintain  a  set  of  meeting  minutes 
instead  of  a  transcript  or  a  recording. 
Minutes  of  such  closed  Commission 
meetings  shall: 


(1)  Fully  and  clearly  describe  all 
matters  discussed,  and 

(ii)  Provide  a  full  and  accurate 
summary  of  any  actions  taken  and  the 
reasons  therefor,  including  a  description 
of  each  of  the  views  expressed  on  any 
item  and  the  record  of  any  roll  call  vote 
(reflecting  the  vote  of  each 
Commissioner  on  the  question).  All 
documents  considered  in  connection 
with  any  action  shall  be  identified  in  the 
meeting  minutes. 

(2)  The  transcript,  recording  or 
minutes  of  closed  Commission  meetings 
shall  include  the  certification  by  the 
General  Counsel  or  by  his  or  her 
designee,  required  by  §  1013.4(c)(3)  and 
a  statement  by  the  presiding 
Commissioner  setting  forth  the  date, 
time  and  place  of  the  meeting  and  the 
persons  present. 

(3)  The  transcript,  recording,  or 
minutes  of  any  Commission  meeting 
may  include  attachments  such  as 
Commission  opinions,  briefing  papers, 
or  other  documents  presented  at  the 
meeting. 

(4)  The  transcript  and  accompanying 
material  shall  be  maintained  by  the 
Secretary  for  a  period  of  at  least  two 
years  after  the  meeting,  or  until  one  year 
after  the  conclusion  of  any  Agency 
proceeding  with  respect  to  which  the 
meeting,  or  portion  thereof,  was  held, 
whichever  occurs  later. 

(b)  Minutes  of  Commission  Decisions. 
Minutes  of  Commission  Decisions 
summarizing  the  issues  presented  to  the 
Commission  for  decision  and  indicating 
the  vote  of  each  Commissioner 
document  the  decisions  of  the 
Commission,  whether  made  at  open  or 
closed  meetings  or  by  ballot  vote.  The 
Commission’s  final  Minutes  of  ; 

Commission  Decisions,  issued  by  the  ‘ 
Office  of  the  Secretary,  constitute  the 
official  means  of  recording  the  decisions 
of  the  Commission  and  the  votes  of 
individual  Commissioners. 

§  1013.6  Public  availability  of  transcripts, 
recordings  and  minutes  of  commission 
meetings. 

(a)  Availability  of  transcripts, 
recordings  or  minutes.  The  Agency  shall 
make  available  to  the  public  the 
transcript,  recording  or  minutes  of 
Commission  meetings.  However,  unless 
the  Commission  finds  that  the  public 
interest  requires  otherwise,  any  portion 
of  the  transcript,  recording  or  minutes  of 
a  closed  Commission  meeting  which  is 
determined  to  contain  information 
which  may  properly  be  withheld  from 
the  public  on  the  basis  of  subparagraphs 
(1)  through  (10)  of  §  1013.4(b)  need  not 
be  made  available  to  the  public. 

(b)  Procedures  for  making  available 
transcripts,  recordings  or  meeting 


minutes.  Meeting  records  will  be  made 
available  for  inspection,  or  copies  will 
be  furnished,  as  requested,  in 
accordance  with  the  following 
procedures. 

(1)  Requests.  Requests  for  inspection 
or  copies  shall  be  in  writing  addressed 
to  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207.  A  request  must  reasonably 
describe  the  Commission  meeting,  or 
portion  thereof,  inlcuding  the  date  and 
subject  matter  or  any  other  information 
which  may  help  to  identify  the 
requested  material. 

(2)  Responses  to  requests.  The 
responsibility  for  responding  to  requests 
for  meeting  records  is  vested  in  the 
Secretary  of  the  Commission.  In  any 
case  where  the  Secretary  or  his  or  her 
designee,  in  his  or  her  discretion, 
determines  that  a  request  for  an 
identifiable  meeting  record  should  be 
initially  determined  by  the  Commission, 
the  Secretary  or  his  or  her  designee  may 
certify  the  matter  to  the  Commission  for 
decision.  In  that  event,  the  Commission 
decision  shall  be  made  within  the  time 
limits  set  forth  in  paragraph  (b)(5)(iii)  of 
this  section  and  shall  be  final. 

(3)  Time  limitations  on  responses  to 
requests.  The  Secretary  or  his  or  her 
designee  shall  respond  to  all  written 
requests  for  copies  of  meeting  records 
within  ten  (10)  working  days.  The  time 
limitations  on  responses  to  requests 
shall  begin  to  run  as  of  the  time  a 
request  for  records  is  received  and  date 
stamped  by  the  Office  of  the  Secretary. 

(4)  Responses:  Form  and  content. 

When  a  requested  meeting  record  has 
been  identified  and  is  available  for 
disclosure  the  requester  shall  either  be 
informed  as  to  where  and  when  the 
records  will  be  made  available  for 
inspection  or  be  supplied  with  a  copy.  A 
response  denying  a  written  request  for  a 
meeting  record  of  a  closed  Commission 
meeting  shall  be  in  writing  signed  by  the 
Secretary  and  shall  include: 

(i)  A  reference  to  the  specific 
exemptions  under  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  552b(c)) 
authorizing  the  denial:  and 

(ii)  A  statement  that  the  denial  may  be 
appealed  to  the  Commission  pursuant  to 
subparagraph  (5)  of  this  paragraph. 

(5)  Appeals  to  the  Commissioners. 

(i)  When  the  Secretary  or  his  or  her 

designee  has  denied  a  request  for 
records  in  whole  or  in  part,  the  requester 
may,  within  30  days  of  its  receipt, 
appeal  the  denial  to  the  Commissioners 
of  the  Consumer  Product  Safety 
Commission  by  writing  to  the  attention 
of  the  Chairman,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207. 
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(ii)  The  Commission  will  act  upon  an 
appeal  within  20  working  days  of  its 
receipt.  The  time  limitations  on  an 
appeal  begin  to  run  as  of  the  time  an 
appeal  is  received  by  the  Office  of  the 
Chairman  and  date  stamped. 

(iii)  The  Commission’s  action  on 
appeal  shall  be  in  writing,  signed  by  the 
Chairman  of  the  Commission  if  the 
appeal  is  denied  and  shall  identify  the 
Commissioners  who  voted  for  a  denial. 

A  denial  in  whole  or  in  part  of  a  request 
on  appeal  for  records  of  a  closed 
meeting  shall  set  forth  the  exemption 
relied  on  and  a  brief  explanation 
(without  disclosing  exempt  information)' 
of  how  the  exemption  applies  to  the 
records  withheld.  A  denial  in  whole  or 
in  part  shall  also  inform  the  requester  of 
his  or  her  right  to  seek  judicial  review  as 
specified  in  5  U.S.C.  552b(h). 

(6)  Fees,  (i)  Fees  shall  be  charged  for 
copies  of  transcriptions  of  recording  cr 
minutes  in  accordance  with  the  schedule 
contained  in  paragraph  (b)(6)(iii)  of  this 
section. 


(ii)  There  shall  be  no  fee  charged  for 
services  rendered  in  connection  with 
production  or  disclosure  of  meeting 
records  unless  the  charges,  calculated 
according  to  the  schedule  below,  exceed 
the  sum  of  $25.00.  Where  the  charges  are 
calculated  to  be  an  amount  in  excess  of 
$25.00,  the  fee  charged  shall  be  the 
difference  between  $25.00  and  the 
calculated  charges. 

(iii)  The  schedule  of  charges  for 
furnishing  copies  of  meeting  records  is 
as  follows: 

(A)  Reproduction,  duplication  or 
copying  of  transcripts  or  minutes:  10 
cents  per  page. 

(B)  Reproduction  of  recordings;  actual 
cost  basis. 

(C)  Transcription  (where  meeting 
records  are  in  the  form  of  a  recording 
only):  actual  cost  basis. 

(D)  Postage:  actual  cost  basis. 

Dated;  December  3, 1980. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
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1012.5(b)(1)(ii)(C) . 

Changed. 

1012.3(d)(3(.. 

1012.5(b)(1)(ii)  (B)  and  (Q..._ 

Changed.. 

1012.3(d)(4).. 

1012.5(b)(1)(ii)(F) . 

No  substantial  change. 

1012.3(d)(5).. 

1012.5(b)(1)(ii)  fO)  and  (G1 . 

Changed. 

1012.3(d)(6).. 

New. 

1012.3(d)(7).. 

1012.5ib)(1)(ii)(D) 

Same. 

1012  3(d)(e).. 

1012.5(b)(1)(ii)(H) 

Same. 

1012.4  (a),  (b)  and  (c) . 

1012.5(b)(2)(i). 

Change:  public  attendance  requirement  only  applicable  to 
nr>eetings  involving  substantial  interest  matters. 

1012.4(d)(1) . 

1012.5(b)(2)(ii)(A) . 

No  substantial  change. 

1012.4(d)(2j . 

1012.5(b)(2)(ii)(B) . 

Same. 

1012.4(d)(3) . 

1012.5(b)(2)(ii)(D) . 

Changed. 
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1012.4(d)(4) . 

1012.4(d)(5) . . 

1012.4(d)l6) 

1012.4(d)(7)(i) 

1012.4(d)(7(ii)) 

1012.4(d)(8) 

1012.4(d)(9) 

1012.4(d)(10)(i) . 

1012.4(d)(10)(ii) 

1012.4(d)(10)(iii)(A)-(J) 

1012.5(a) 

1012.5(b) . 

1012.5(b)(1) . 

1012.5(b)(2) . 

1012.5(c) 

1012.6..  • 
1012.7(a) 

1012.7(b)(1) 

1012.7(b)(2) . 

1013.1(a) . 

1013.1(b) 

1013.2(a) 

1013.3(b) 

1013.3(c) 

1013.3(a) 

1013.3(b) 

1013.3(b)(1)-(4) . 

1013.3(c) 

1013.3(d) 

1013.3(e) . 


1013.4(a) . 

1013.4(b) . 

1013.4(b)(1)-(10) 
1013.4(c) 
1013.4(c)(1) 
1013.4(c)(2) 
1013.4(c)(3) . 


1013.4(c)(4)(i)-(iv) . 

1013.4(c)(5) . 

1013.4(d) . 

1013.5(a)(1) 

1013.5(a)(1)(i) 

1013.5(b)(1)(ii) 

1013.5(a)(2) 

1013.5(a)(3) 

1013.5(a)(4) 

1013.5(b) . 

1013.6(a) . - . 

1013.6(b) . 

1013.6(b)(1) . 

1013.6(b)(2) . 

1013.6(b)(3) . . 

1013.6(b)(4) . . 

1013.6(b)(4)  (i)  and  (ii) 

1013.6(b)(5)(i) . 

1013.6(b)(5)(ii) . 

1013.6(b)(5)(iii) . i . 

1013.6(b)(6)(i) . 

1013.6(b)(6)(ii) . 

1013.6(b)(6)(iii) . 

1013.6(b)  6(iii)(A)-(D).. 


1012.5(b)(2)(ii)  (C)  and  (D) .  Changed. 


1012.5(b)(2)(ii)(E) .  Changed. 

.  New. 

1012.5(b)(2)(ii)(F) .  Changed. 

1012.5(b)(2)(ii)(G) .  Same. 

1012.5(b)(2)(ii)(H) .  Same. 

1012.5(b)(2)(ii)(J) .  Same. 

.  New. 

.  New. 

.  New. 

1012.6(c) .  No  substantial  change. 

1012.6(c)(1)(i) .  Change:  availability  of  summaries— see  proposed 

1012.5(b)(2). 

10l2.6(c)(1)(i) .  No  substantial  change. 

1012.6(c)(1)(ii) .  (Change:  summaries  available  to  public  to  extent  permitted  by 

law. 

1012.6(c)(2) .  Same. 

1012.7  . . .  No  substantial  change. 

1012.8  . . .  No  substantial  change. 

1012.8(a) .  Change:  telephone  call  summaries  available  to  the  public  to 

'  extent  permitted  by  law. 

1012  8(b) .  No  substantial  change. 

1012.1(a)  No  substantial  change. 

.  New. 

1012.2(a) .  New. 

1012.2(e)  Same 

1012.2(f)  Changes  only  to  reflect  new  section  number 

1012.3(a)(5)  .  Same. 

1012  4(a)(1) .  Same. 

1012.4(a)(t)(i)(iv)  .  Same. 

1012.4(a)(2)  .  Same. 

1012.4(b)(1)  . .  Same. 

1012.4(b)(2) .  Change:  addition  of  Sunshine  Act  requirement  of  recorded 

vote  that  no  earlier  announcement  of  change  was  possi¬ 
ble. 

1012.4(c) .  Change:  addition  of  last  two  sentences  re  cameras  and 

sound-recording  equipment. 

1012.4(d) .  “Exception’'  changed  to  “Exemption"  to  reflect  wording  of 

Sunshine  Act. 

1012.4(d)(1)-(10) .  Same. 

1012.4(e) .  Same. 

1012.3(e)(1) .  Same. 

J0124(e)(2) .  Same. 

1012.4(e)(3) .  Addition  of  second  sentence  reflecting  Sunshine  Act  require¬ 

ment  that  certification  be  in  writing  and  state  relevant  ex¬ 
emption  provision. 

1012.4(e)(4)(i)-(iv) .  Same. 

1012.4(e)(5) .  Same. 

1012.4(f) .  Same. 

1012.6(a)(1)G) .  Only  change:  “Meeting  Minutes  " 

1012.6(a)(1)(i)(A) .  Same. 

1012.6(a)(1)(i)(B) .  Same. 

1012.6(a)(1)(ii) .  Same. 

1012.6(a)(1)(iii) . .  Same. 

1012.6(a)(1)(iv) .  Same. 

1012.6(b) .  Change:  “Records  of  Commission  Action"  changed  to  “Min¬ 

utes  of  Commission  Decisions" 

1012.6(a)(2) .  Same. 

1012.6(a)(3) . i .  Same. 

1012.6(a)(3)(i) .  Same. 

1012.6(a)(3)(ii) .  Same 

10l2.6(a)(3)(iii) .  Same 

.  1012.6(a)(3)(iv) .  Same. 

.  1012.6(a)(3)(iv)  (A)  and  (B)....  Same. 

,  10l2.6(a)(3)(v)(A) .  Same. 

.  1012.6(a)(3)(v)(B) .  Same. 

,  1012.6(a)(3)(v)(C) .  Same. 

.  1012.6(a)(3)(vi)(A) .  Same. 

.  1012.6(a)(3)(vi)(B) .  Same. 

.  1012.6(a)(3)(vi)(C) .  Same. 

.  1012.6(a)(3)(vi)(C)(1)-(4) .  Same. 
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